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The brand name “Nike” is one of the most readily recognized around the globe.  The name is synonymous with high-quality athletic shoes, apparel, and accessories in the minds of many people worldwide. Perhaps it is the ubiquitous Nike “swoosh” and compelling marketing that commands attention.  Or maybe it is the association between the brand name and its famous endorsers, such as Tiger Woods and Michael Jordan.  Alternatively, it may be Nike’s cutting-edge sporting vision and technology that entrances multitudes of consumers.  Quite conceivably, it is a combination of these factors that has propelled Nike to the top of its industry.
However, not all of Nike’s story is ideal.  In recent years, the company has faced criticism in connection with its use of contract labor in developing nations.  The purpose of this case is to provide an understanding of the company’s background, its general business strategy, and its use of contract labor.
The Athletic Apparel and Footwear Industry 

The athletic apparel and footwear industry experienced steady growth for more than two decades, beginning in the early 1980’s.  For example, in the U.S.A. alone, consumer spending on athletic footwear increased by 10 percent during the first six months of 2005 (Quinn, 2006).  Consumers were not just professional athletes, but ordinary men, women, and children who wore athletic apparel for both sports and leisure.  The industry became more fashion-oriented, resulting in higher levels of innovation and cutting-edge technology.  As a result of the emphasis on style and fashion and customers’ demands for improving performance and comfort, the industry experienced short life-cycles for individual products (Quinn, 2006).  

The industry was characterized by fierce competition in global markets.  Industry leaders jousted for supremacy in the professional, female, and youth segments.  By 2005, the U.S. market was considered to be mature, and global markets were likewise rapidly approaching maturity, resulting in intensified competition for market share (Harris, 2006).  
There also was heated competition for advertising and promotional licenses, particularly between the two industry giants, Nike and Adidas.  For instance, Adidas sponsored one of the world’s premiere soccer clubs, Real Madrid, while Nike sponsored Manchester United, also a world class soccer club in Great Britain.  Adidas was also the Official Supporter of the Athens 2004 Olympic Games and the Germany 2006 World Cup in soccer.  However, Nike’s presence was very evident in the World Cup: many teams in this tournament wore uniforms emblazoned with the unmistakable swoosh.  

The athletic footwear and apparel industry has enjoyed a measure of stability beginning in the 1980’s, due in part to the high barriers to entry that new firms faced.  There were high start-up costs due to expensive raw materials; costly innovation, technology, and advertising; and the high market share held by the industry’s leaders.  Existing companies achieved economies of scale that were not available to potential new entrants.  In addition, established companies had distinct identities and brand-loyal customers.  New entrants would have needed to match these companies in research and development and advertising expenditures to win over customers loyal to the other brands (Quinn, 2006).

Nike, Inc. – From Humble Beginnings…
Although headquartered in Oregon, U.S.A., Nike operated around the world.  As of 2006, the company employed approximately 26,500 individuals worldwide. From humble beginnings, Nike had risen to lead the athletic footwear and apparel industry.  
Nike began life in 1964, co-founded by Bill Bowerman and Phil Knight.  Bowerman was an Olympian, then an Olympic coach, then head track coach at the University of Oregon from 1948 to 1973.  On a trip to New Zealand during the early 1960s, he noticed people running for and for the sheer joy of running.  The concept intrigued him, and upon his return to the United States, he started the country’s first running club (Heritage, 2006).  He also wrote a book entitled “Jogging” in which he explained how to run for fun and fitness.
During Bowerman’s tenure at the University of Oregon, he had coached a young middle distance runner named Phil Knight.  Knight wrote a research paper arguing that cheaper, high-performance Japanese shoes could overthrow German dominance of the U.S. athletic shoe industry (Nike Timeline, 2006).   On a trip to Japan, Knight contracted with the Onitsuka Tiger Company to sell its quality athletic shoes in the U.S (Nike Timeline, 2006).  He made up the name Blue Ribbon Sports (BRS) in 1962 and formed a partnership with Bowerman in 1964, each partner investing $500 in the business (Nike Timeline, 2006). 
 Bowerman designed most of the prototypes and made suggestions for improvement to the Tiger Company, while Knight distributed the shoes from his father’s basement and out of the back of his car at track meets.  In 1965, Jeff Johnson, Knight’s former track competitor at Stanford University, became the first full-time employee of BRS.  Under his guidance, BRS opened its first retail outlet in Santa Monica, California, in 1966 (Nike Timeline, 2006).  In the following year, the company was incorporated.  In 1971, Carolyn Davidson, a graphic design student that Knight met at Portland State University, designed the swoosh for $35.  Later that year, Jeff Johnson devised the name Nike, after the Greek goddess of triumph and victory.  “Nike” edged out Knight’s idea of calling the company “Dimension 6” (Nike Timeline, 2006).
In 1970, Bowerman created the first running outsole by pouring liquid rubber into his wife’s waffle maker, an innovation that forever changed the design of running shoes (Nike Timeline, 2006).  In 1972, Nike and the Onitsuka Tiger Company parted company. Later that year, Romanian tennis player Ilie Nastase became the first professional athlete to sign an endorsement contract with Nike (Nike Timeline, 2006).  Nike’s signing of American record-holder track athlete Steve Prefontaine in 1973 led to many athletes converting to the new brand.  In 1974, the waffle trainer was introduced and quickly became the best-selling training shoe in the nation (Nike Timeline, 2006).  Subsequent endorsement contracts, advertising campaigns, and athletic footwear innovations (such as Nike air cushioning shoes in 1979) established Nike as a force to be reckoned with.  In 1986, corporate revenues exceeded $1 billion for the first time (Nike Timeline, 2006).
….To Industry Leader

In 2005, Nike generated total revenues of $13.7 billion, an increase over 2004 of 11.8 percent.  Nike held 40 percent of the global market for athletic shoes and apparel (Nike, Inc., Datamonitor, 2005).  Adidas’ acquisition of Reebok in January 2006 made that company a serious rival to Nike’s industry dominance, cornering 20 percent of the worldwide market (Nike, Inc., 2006, Hoover’s Company Records).  The remaining 40 percent market share was divided among other industry contenders, such as Puma AG Rudolf Dassler Sport, K-Swiss, Adams Golf, Callaway Golf Company, and Columbia Sportswear.

 Nike continued to lead the industry, largely due to its strong international presence. In 2003, Nike’s international sales outstripped its U.S. sales for the first time; in 2005, international sales generated 62.7 percent of all revenues.  Nike sold about 200 million pairs of athletic shoes, and the footwear division contributed 53.1 percent of all sales for 2005 (Feitelberg, 2006). 
Nike’s Promotional Campaigns – Marketing Extraordinaire 

Celebrity Endorsements and Sponsorships

Almost from the inception of the company, promotional campaigns were central to Nike’s success.  Knight believed that advertising was part of Nike’s lifeblood – the ads were the product (Thomaselli and Cuneo, 2006).  There was a long list of illustrious sports figures who have donned the Nike logo.  Two of the earliest and most prominent were John McEnroe, the “bad boy” of tennis who signed on in 1978, and basketball icon Michael Jordan, contracted in 1984.  The success of these endorsements led to entire apparel collections centered on the sports heroes.  For instance, Jordan’s signature shoe, the Air Jordan, became a world-famous brand that garnered tremendous publicity and sales for Nike.  Nike also received endorsements from Tiger Woods (signed on in 1996) and soccer giants such as the Brazilian national soccer team (since 1994).  At the beginning of 2006, Nike signed a contract with the Indian Cricket Team for over $90 million (Nike, Inc., Wikipedia, 2006).  Other huge endorsement deals included LeBron James for $90 million, Kobe Bryant for $45 million and Serena Williams for $40 million (Thomaselli, 2004).
Nike’s investment in celebrity endorsements and sponsorships proved to be strategically smart.  An endorsement from a popular sporting figure is valuable promotional advertising and prompts many fans to patronize the Nike brand.  However, this success came at a high price. From 2002 through 2004, the company spent more than $200 million on advertising each year  (Thomaselli and Cuneo, 2006),  an average of 2 percent of Nike’s annual revenue.  As strategic as these endorsements were, some ethical questions arise.  Compared to the $90 million that LeBron James would earn from his Nike endorsement, an ordinary Nike employee in the U.S. earns $20 an hour for working an 8-hour-a-day workweek (Nike, Inc., Wikipedia, 2006).  The issue of wages for third-world country workers will be explored at greater length in a subsequent section of this case.
Advertising Slogans and Commercials

Nike also enjoyed marketing success with its enduring and inspiring slogans.  The print ad slogan “There is no finish line” was introduced in 1977 and became a poster for “describing the fire of a true competitor” (Nike Timeline, 2006). In 1988, a new slogan, “Just Do It” was introduced.  This slogan was chosen by Advertising Age as one of the top two advertising slogans of the 20th century and became part of the Americana Exhibit at the Smithsonian National Museum (Nike Timeline, 2006).  Bill Bowerman’s slogan, “If you have a body, you’re an athlete” was designed to show that Nike’s target audience extended to ordinary people, and not just professional athletes.  However, some of Nike’s slogans were criticized for their insensitivity.  For instance, its 1996 Olympics slogan, “You Don’t Win Silver – You Lose Gold,” drew criticism from former silver and gold Olympic medalists (Nike, Inc., Wikipedia, 2006).  A 2004 television advertisement in China depicting LeBron James fighting against a cartoon kung fu master was banned as an insult to the Chinese national dignity (Nike, Inc., Datamonitor, 2005).  Other Nike commercials have been criticized for being insensitive to children and for offending people with spinal cord injuries (Nike, Inc., Datamonitor, 2005).  In general, however, Nike was a skilled advertiser. It received the distinction of being the first company in the 50-year history of the Cannes Advertising Festival to be named “Advertiser of the Year” twice (Nike, Inc., Wikipedia, 2006).
Partnerships, Acquisitions and Campaigns
Nike formed some shrewd partnerships that helped to propel its sales worldwide.  It bought the premium teenage lifestyle brand Hurley International in 2002, thereby entering the market for teenage lifestyle apparel, particularly in surfing, snowboarding and skating (Nike Timeline, 2006).   In 2003, Nike  acquired the 95-year old shoemaker Converse in 2003 for $305 million, which allowed the company to expand into the resurging market for classic and retro styles of footwear.  In 2004, Nike acquired Official Starter and its subsidiaries, and along with that acquisition, the Shaq, Asphalt and Dunkman brands (Nike, Inc., 2005, Datamonitor).  The acquisition of these lower-priced brands allowed Nike to attract value-conscious customers, a segment that it had previously not tapped into (Quinn, 2006).  In 2006, Nike and Apple unveiled a new product – the Nike+ iPod Sport Kit, a wireless system in Nike’s Air Zoom Moire shoes that worked with Apple’s iPod nano to inform wearers about their distance covered, their pace and miles to go, and allows wearers to play their most motivational power song at the touch of a button (Feitelberg, 2006).  
Nike was involved in various humanitarian campaigns that tapped into the social consciousness of the American public and that strengthened Nike’s image as a socially responsible corporation.  In 1993, Nike introduced its “Reuse-A-Shoe” campaign, in which athletic shoes were collected, separated and ground into Nike Grind, then recycled to make athletic courts, tracks and fields (Nike Timeline, 2006).  In 2002, Nike celebrated its 30th anniversary by restoring almost 90 parks, recreational facilities and basketball courts in Portland and by launching NikeGO.  NikeGO is a program that encourages youth development through involvement in sports and has been implemented in America, Europe, Asia, and Africa (Nike Timeline, 2006).  Nike also launched a program, Nine Million, in which it worked with the athlete-driven international humanitarian organization, Right to Play, to use sports as a tool of development for nine million refugee children worldwide and for children in disadvantaged communities (NineMillion.org, n.d.).   Many Nike critics argued that these campaigns were merely a strategic move to counteract the intense negative publicity that Nike had drawn for more than a decade concerning “sweatshop” allegations.
Contract Labor and “Sweatshop” Labor Allegations
The Problem
A serious issue that dogged Nike beginning in the late 1980’s was bad publicity about human rights issues at its contracted factories in developing countries.  One of Nike’s greatest strengths had traditionally been its manufacturing strategy. Nike designed shoes and apparel but did not manufacture them; the manufacturing was contracted out. Nike hired subcontractors in China, Indonesia, Vietnam and Thailand, and independent factories in Argentina, Brazil, India and South Africa to manufacture its products at lower wages and lower costs of production than would be incurred in the U.S. (Nike, Inc., 2005, Datamonitor).  This strategy also resulted in cash savings from not owning manufacturing buildings and equipment.
In 1992, in Harper’s Magazine, Ballinger wrote about two very different individuals: Michael Jordan and Sadisah, a young Indonesian factory worker. According to this article, Sadisah earned 14 cents an hour making Nike running shoes; after working 10-hour days, six days a week for a month, she would have earned an amount equivalent to a single Nike shoe at its U.S. retail price.  The article also claimed that it would take Sadisah more than 44,000 years of work to earn what Jordan received in his Nike endorsement deal (Ballinger, 1992).  Thus began a turbulent period of scandal and criticism for Nike, in which allegations of poor working conditions within its contracted factories came under intense focus.  
Other stories of alleged abuse soon followed.  According to a report released by Vietnam Labor Watch (VLW) in 1997, over 90 percent of the Nike workers in Vietnam were women, most aged between 15 and 28 years, from rural areas of the country (Nike labor practices in Vietnam, 1997).  The workers complained about frequent sexual harassment from foreign supervisors.  Employees were not allowed to go to the bathroom more than once per eight-hour shift or to drink water more than twice per shift, and corporal punishment was rife at the “boot camp assembly lines” (Nike labor practices in Vietnam, 1997) Health care was inadequate, with only two nurses for 6,000 employees at the Sam Yang factory and a doctor who worked for two hours a day, although the factory was open for 20 hours a day (Nike labor practices in Vietnam, 1997).  
Working conditions were also allegedly dangerous.  The Sam Yang facility had areas of high concentration of toluene that reached 180 mg per cubic meter, although the legal limit was 100 mg per cubic meter (Nike labor practices in Vietnam, 1997).  Toluene is a solvent that can induce nausea and can cause permanent brain damage, kidney damage, unconsciousness and even death after prolonged exposure (Steiner and Steiner, 2006, p. 171).  
Employees often put in 40 to 50 hours of overtime per month, sometimes without compensation (Nike labor practices in Vietnam, 1997).  Workers earned 20 cents an hour, or $1.60 a day, not even enough to cover the cost of three meals a day, which was about $2.10 (Nike labor practices in Vietnam, 1997).  The Vietnam Labor Watch report mentioned numerous examples of workers earning below the minimum wage of $45 per month (Nike labor practices in Vietnam, 1997).  In the year of that report, Nike generated revenues over $9 billion.  Revenues exceeded $13 billion in 2005, and Knight received compensation amounting to $3.7 million.  Nike’s history of expensive celebrity endorsements has also drawn intense criticism, particularly when compared to the wages of its foreign factory workers.  In 1998, the Clean Clothes Campaign organization reported that, due to intense economic hardship, Indonesian workers requested the company to double their wages from 10 cents to 20 cents per hour, a total expense of $20 million a year for Nike (Wages and Living Expenses for Nike Workers in Indonesia September 1998, 1998).  This amount represented ten percent of Nike’s spending on sponsorship of the Brazilian soccer team (Wages and Living Expenses, 1998). Nike eventually raised the minimum wage by the government-mandated 15 percent, which barely provides enough income for workers to avoid hunger (Wages and Living Expenses, 1998).
Nike was not the only company accused of “sweatshop” labor practices. Liz Claiborne, Inc. was an international company that designs, manufactures and markets fashion apparel and accessories (Liz Claiborne, Inc, 2005, Datamonitor).  Like Nike, Liz Claiborne did not own any capital-intensive manufacturing factories and relied on independent suppliers from 60 countries, such as China, Indonesia, Hong Kong and Sri Lanka (Liz Claiborne, Inc, 2005, Datamonitor).  In El Salvador, where many well-known companies such as Kohl’s, Gap, Liz Claiborne and Nike have subcontracted manufacturing factories, serious problems within the factories were prevalent (Greenhouse, 2001).  According to a government report, many of the 229 apparel factories in the country did not provide basic safety equipment, operated under unhealthy air and water levels and at temperatures exceeding 90 degrees, and mandated 80-hour work weeks (Greenhouse, 2001).  Employees were not paid for overtime when they fell short of production quotas (Greenhouse, 2001).  Many workers also complained about wages that were “insufficient to satisfy their family needs with dignity” (Greenhouse, 2001).   

Another practice that came to light in El Salvador was the dismissal of workers who supported labor unions (Greenhouse, 2001).  In 1995, Mandarin International, one of Gap’s apparel contractors in El Salvador, fired 350 workers who tried to form a union to protest working conditions (Gereffi, Garcia-Johnson and Sasser, 2001).  Similar cases were cited at Lands’ End and Liz Claiborne.  In 1999, female workers at the Korean-owned Doall factories where Liz Claiborne apparel was manufactured earned 74 cents for every $198 Liz Claiborne jacket sewn, less than half of one percent of the retail price of the clothing (Fired for crying to the gringos, 1999).   In addition to the grievances mentioned above, there were allegations of routine denial of access to health care and sick days despite the fact that this coverage was deducted from workers’ wages.  Although Liz Claiborne had established a code of conduct to protect workers rights, few workers had ever seen it or had it explained to them.  These conditions existed despite Liz Claiborne’s reputation as one of the best apparel companies with a commitment to women’s rights and social justice (Fired for crying to the gringos, 1999).
.
Nike’s Response
As news of abuses at various Nike-contracted factories spread, calls for boycotts grew louder.  Anti-Nike websites proliferated, and the famous swoosh was dubbed the “Swooshtika,” identifying Nike with forced labor and abuse.  While the “sweatshop” issue first came to light in 1988 in an Indonesian union newspaper and strikes in subsequent years at Nike contract factories hinted at a widespread problem, it was not until 1996 and 1997 that Nike began a large-scale implementation of change.  In the eyes of many Nike detractors, this delay suggested that Nike felt less accountability to workers from poorer nations (who have less access to legal recourse) than to those in Western nations, where employee rights are more stringently upheld.  Others argued that Nike’s actions were an attempt to absolve itself of responsibility to contract workers, who were not directly in the company’s employ.  According to a 1997 documentary, “The Big One,” Knight’s response to the issue of underage workers was “tell it to the United Nations” (Ritson, 2005).  

Nike was a ready target for criticism for two main reasons.  Firstly, it was the clear market leader, and its brand was globally famous.  Secondly, Nike was a Fortune 100 company, and Knight was an influential public figure and the sixth-richest man in the U.S.  Factors that had previously been touted as strengths for Nike became vulnerabilities exposed to public censure (Ritson, 2005).

In its defense, Nike counter-argued that contract factory workers were paid wages according to local rates and that neither the company nor its contractors was in violation of any laws regarding wages (Kahle, Boush & Phelps, 2000). The low labor costs in developing countries was a key reason for major companies to outsource to those regions, and keeping costs low was beneficial to Nike stakeholders. In considering wage rates, Nike and its subcontractors also asserted that they took into consideration the local norms on fair wages, as “overshooting the local wage norms too dramatically could invite corruption” (Kahle et al., 2000, p. 48).  Furthermore, by operating in these countries, Nike and other companies bore the risks of weak infrastructure and uncertain political environments to create opportunities for economic growth, providing jobs that would otherwise not exist.  
Another line of defense that Nike took was that any alleged abuse occurred at the hands of its subcontractors, and not Nike itself.  According to Nike, the company tried to ensure that its subcontractors met certain standards and obeyed local laws, but this was not perfectly achievable.  Additionally, Nike and its subcontractors employed hundreds of thousands of people worldwide, resulting in tension caused by cultural differences and misunderstandings (Kahle et al., 2000).  The issue of whether Nike was responsible, or whether the contractors who actually hired and supervised manufacturing operations are to be held accountable, is still debatable.

Yet another defensive argument by Nike was that cases of abuse, which had admittedly occurred, were not the norm and were sensationalized by the media (Kahle et al., 2000).  In one independent study conducted in Vietnam in 2000 (two years after Nike implemented a stringent vendor code of conduct), the researchers noted that Nike imposed a minimum beginning age of 18, although local child labor laws allowed employment at age 16 (Kahle et al., 2000).  The researchers also highlighted Nike’s good works, such as providing 10 scholarships and some computers to Van Lang University and allowing employees without high school diplomas to have free access to night classes on the factory campus (Kahle et al., 2000).  
Resolving the Problem
As the issue snowballed, Nike began to address it more proactively.  CEO Knight apparently came to believe that, even if the company was not directly responsible for hiring foreign workers, it still benefited from their work, and so had an “ethical duty toward their welfare” (Steiner and Steiner, 2006, p. 170).  In 1998, Nike introduced a six-point plan that included independent monitoring, increased minimum working age requirements, and  formal targets to improve conditions for contract workers.  To achieve this, Nike established a large Corporate Social Responsibility (CSR) department that reported directly to Knight, and formed alliances with some of its most outspoken critics in correcting the situation (Ritson, 2005).  Nike set up compliance departments, trained local managers, conducted audits to assess code compliance, and hired a senior vice president of social responsibility to oversee its efforts (Steiner and Steiner, 2006, p. 171).  
Nike also established an M- (for “management”) audit system, in which local Nike-trained auditors spent an average of 48 hours auditing a site and awarding a grade from A to D depending on a factory’s overall adherence to processes and policies and on workers’ views (Ritson, 2005).  Of the factories audited in 2004, 15 percent received an “A”, 44 percent B, 17 percent C and 8 percent D; 16 percent were not graded due to insufficient information (Ritson, 2005).  More than 550 factories were audited in such a manner in 2003 and 2004 (Smitherman, 2005).
As an example of some of Nike’s achievements, the company increased its entry-level cash wages for its Indonesian footwear factory workers from 250,000 Rupiah (Rp) to 265,000 Rp per month in April 1999 (Nike increases Indonesian, 1999).  In addition, a new minimum monthly wage package of 332,000 Rp, including bonuses, housing, health care, transportation and meal allowances, was designed to cover 100 percent of an individual worker’s basic needs, compared to the government-mandated minimum wage that only provided 75 percent of an individual worker’s needs (Nike increases Indonesian, 1999).
Furthermore, in 1998, Nike became the first major apparel manufacturer to voluntarily disclose its entire supply chain for monitoring (Smitherman, 2005).  In 2004, the company disclosed the particulars of its 705 contract factories in more than 50 countries, including instances of forced overtime, unsafe working conditions, sexual harassment, and other Nike vendor code of conduct violations, as well as measures taken to correct the infractions (Rafter, 2005).  Nike also became the only shoe company in the world to eliminate the use of polyvinyl chloride in shoe construction, at great cost (Steiner and Steiner, 2006).  In the past, Nike historically used three criteria in hiring contractors:  price, speed and product quality; as of 2003, a fourth dimension has been added:  how closely contractors follow the Nike vendor code of conduct (Rafter, 2005).  
Many observers note that Nike has made great strides in implementing transparent corporate social responsibility.  One labor-rights activist, Charles Kernaghan, noted “Nike is very different now than it was in the 1990s, when they told you to take a walk, when they stood up and claimed plausible deniability.  They’ve accepted that it’s their responsibility” (Smitherman, 2005).  In April 2005, Knight frankly admitted, “After a bumpy original response, an error for which yours truly was responsible, we focused on making working conditions better and showing that to the world” (Smitherman, 2005).  This honest admission has accomplished much in alleviating some of the staunch criticism.  Nonetheless, the ethical questions surrounding Nike’s use of contract labor have not entirely disappeared.  In spite of the progress that Nike has since made to alleviate the “sweatshops” allegations, the intense spate of negative publicity has tarnished Nike’s image, perhaps irreversibly. An important repercussion of the “sweatshop” controversy has been its impact on the constitutional issue of corporate free speech, represented by the case of Kasky v. Nike.
Kasky v. Nike

Following the wave of criticism of the early 1990s, Nike attempted to defend itself vigorously by responding to the accusations publicly through letters to colleges, newspapers, and press releases.  In 1997, Nike hired a former U.S. ambassador to the United Nations, Andrew Young, to conduct an independent evaluation of the working conditions in its factories in China, Vietnam and Indonesia.  Young’s report was generally favorable to Nike, and the corporation published the findings in news releases and several major newspapers.
In 1998, Marc Kasky, a San Francisco consumer activist and attorney, brought a lawsuit under California consumer protection laws against Nike for false advertising.  Kasky’s argument was that Nike’s campaign misled the general public about the working conditions within Nike factories.  Nike’s defense was that its statements concerned labor practices, not products, and therefore constituted political speech protected under the First Amendment, not commercial speech (Holmes, 2003).  Commercial speech, “speech that does no more than propose a commercial transaction” is not constitutionally protected (Baty, 2004).  In 2002, the California Supreme Court devised a three-prong test the court to identify commercial speech, namely, the identity of the speaker, the intended audience, and the content of the message (Baty, 2004).  Based on this test, Nike’s statements were deemed commercial speech because the speaker was an enterprise engaged in commerce (first factor), the statements addressed potential consumers both directly and indirectly (second factor), and Nike’s speech described its own labor and business practices (third factor) (Baty, 2004).
There are some profound ramifications of this ruling.  First, this limits the ability of companies to use the First Amendment to exaggerate claims with the public in order to sell its products (Holmes, 2003).  As an example, a cosmetic company that issues news statements claiming that it never tests its products on animals even though it does so routinely would no longer be beyond the reach of consumer protection laws (Holmes, 2003).  A second consequence of this ruling is that it curtails the willingness of companies to speak out on important issues for fear of being held liable for inaccuracies that it utters in the course of public debate (Baty, 2004; Holmes, 2003).  In effect this places a gag on companies and keeps them silent.  Based on the California Supreme Court ruling, letters, press releases and websites could all be used in a deceptive advertising lawsuit because there is no distinction made between advertising and communication about issues that are of public importance, such as those pertaining to health and safety (Gorney, 2003).  Ultimately, this could be detrimental to the public and to the transparency of Corporate Social Responsibility (CSR).  A third outcome of the California ruling is its national and international impact.  Many large companies that operate in various states and countries, such as Nike, may find their speech repressed even when outside of the state of California because of the long reach of California law.  Furthermore, the California law could give rise to similar suits in other states and countries (Gorney, 2003).
In September 2003, Nike and Kasky reached an out-of-court settlement in which Nike agreed to contribute $1.5 million to the Fair Labor Association (FLA) for program operations and worker development (Nike, Inc. and Kasky announce settlement of Kasky v. Nike First Amendment case, 2003).  These funds are intended for three primary areas: increased training for independent monitoring in manufacturing companies; worker development programs focused on education and economic opportunity; and multi-sector collaboration for a global standard on CSR (Nike, Inc. and Kasky…, 2003).
What the Future Holds for Nike
Over the past four decades, Nike has morphed from a struggling, innovative aspirant to an acknowledged international brand leader.  Along the way, it has acquired loyal fans, stern and vocal critics, a reputation for quality and innovative products, tremendous wealth and prestige, and a great deal of controversy.  Nike has rapidly penetrated the international market, and shows no signs of slowing down.  Furthermore, the company will likely continue to expand by means of selected acquisitions.  Nonetheless, some serious chinks have been exposed in Nike’s seemingly impenetrable corporate armor, and the company remains vulnerable in areas that were once its uncontested strengths.  The company also faces increasingly stiff competition from the recent Adidas/Reebok merger which allows Adidas (typically more Euro-centered) to penetrate Nike’s forte on American turf through Reebok.  There is also growing competition from the emerging Chinese market as trade barriers between China and the international community are lowered.  
Although the aftermath of “sweatshop” allegations and the Nike v. Kasky case may yet produce unexpected challenges, the company appears to have weathered the storm rather well thus far.  Some sources now cite Nike’s CSR department as a model in transparency when compared to that of its industry rivals.  The company has admitted its faults, made significant changes, and seems poised to move on. Overall, the future for Nike looks positive.  The international demand for athletic footwear and apparel is projected to grow, as is the demand for customized sports shoes and women’s sportswear.  These are all industry niches in which Nike operates with a measure of success.  If the company continues to hone its skills in its core competencies, and tries to avoid any further public relations disasters, then there are no readily apparent reasons why Nike should not or could not continue to “Just Do It” – make profits, expand its markets, devise innovative and fashion-forward athletic footwear and apparel, and continue to strive to be a good corporate citizen of the world.  Time will tell.
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Appendix 1 – Nike Financial Data
Figure 1 – Comparison of Nike, Inc. Income Distribution for 2001 and 2005 (Form 10-K)
[image: image1.emf]2001

I

nternational

44%

Subsidiaries

7%

U.S.

49%

U.S.

International

Subsidiaries

[image: image2.emf]2005

International

50%

U.S.

37%

Subsidiaries

13%

U.S.

International

Subsidiaries


Table 1 – Nike, Inc. Revenues by Geography (Form 10-K)
	Geographic Region
	Revenue (in millions of dollars)
	Percentage of Total Revenue

	United States
	 5,129.3
	 37.3

	Europe, Middle East and Africa
	 4,281.6
	 31.2

	Asia Pacific
	 1,897.3
	 13.8

	Americas
	   695.8
	  5.1

	Other
	 1,735.7
	 12.6

	Total
	13,739.7
	100.0


Table 2 – Nike, Inc. Revenues by Division (Form 10-K)
	Division
	Revenue (in millions of dollars)
	Percentage of Total Revenue

	Footwear
	 7,299.7
	 53.1

	Apparel
	 3,879.4
	 28.2

	Equipment
	  824.9
	  6.0

	Other
	 1,735.7
	 12.6

	Total
	13,739.7
	100.0


Figure 2 – Nike, Inc. 10-Year Revenue History  (Nikebiz.com)
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Figure 3 – Nike, Inc. 10-Year Net Income History (Nikebiz.com)
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Figure 4 – Nike, Inc. 10-Year Stock Price History (Nikebiz.com)
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Table 3 – Comparison of Revenues and Net Income for year 2004 for Nike and its Competitors

	Company
	2004 Revenues (in millions of dollars)
	Percentage ↑↓ over 2003
	2004 Net Income (in millions of dollars)
	Percentage ↑↓ over 2003

	Nike, Inc.
	12,253
	14.5 ↑
	945
	99.4 ↑

	Adidas-Salomon AG
	 5,860
	 6.5 ↓
	314
	20.8 ↑

	Reebok International Ltd
	 3,785
	 8.6 ↑
	192
	22.4 ↑

	Puma AG Rudolph Dassler Sport
	 2,087
	30.5 ↑
	353
	55.9 ↑

	Callaway Golf Company
	   935
	14.8 ↑
	-10.1
	100.2 ↓


